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“Maritime Arbitration, Old and New”1 
 

 

Introduction 

1. For my old arbitration, I have gone back to a maritime 

arbitration that took place in the 1870s to see what lessons 

are available for the present, and to compare it with present 

day practice.  

2. It was an arbitration that arose out of the operation of the 

ship shown on the flyer for tonight’s address, the C.S.S. 

Alabama (the CSS standing for Confederate States 

Steamer).  

3. The Alabama arbitration has been described variously as, 

the birth of modern arbitration,2 and as perhaps, the 

greatest the world has ever seen,3- this was not an 

overstatement in the eyes of Lord Bingham, who thought 

that this later description of the arbitration was, in his 

words, a judicious assessment.  

4. Most articles and books, which have been written about the 

Alabama arbitration, are concerned with exploring the 

fascinating and historic events which led to the arbitration 

and do not analyse the arbitration agreement, nor the 

procedure followed by the Arbitral Tribunal, nor the 
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subsequent award, each of which has many lessons for, and 

parallels with, international arbitration practice today, and 

which is the aim of this paper. 

Factual Background 

5. However some very brief factual background is necessary 

to put the arbitration in context. A far more detailed 

description of the factual background can be found in the 

resources footnoted in my paper which will be put up on 

the AMTAC website.4 

6. It began shortly after the outbreak of the American Civil 

War between the Union and Confederate States5, when in 

April 1861, President Lincoln issued a proclamation 

declaring a blockade of the Confederate Ports.  

7. The fact that it was a blockade had crucial consequences. 

Under international law at the time, a nation could close 

rebellious ports within its own borders, but it could only 

blockade the ports of another nation. By declaring a 

blockade of the Confederate ports, other nations could 

declare a position of neutrality in the conflict between the 

Union and the Confederate States.  Those nations which 

acknowledged the conflict, and declared themselves 

neutral, would confer on both the Union and the 

Confederate States, the status of belligerents under 

international law.6   
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8. The British government, in May 1861, then issued a 

proclamation of neutrality, thereby treating both sides as 

belligerents,7 and other European states followed suit and 

made similar proclamations of neutrality.8  

9. The response of the Confederate States to the blockade, 

was to appoint Captain James Bulloch and other agents to 

go to Europe to build and equip a Confederate navy.9 Their 

aim was, both to break the blockade, and to disrupt Union 

shipping.10 They went on to ultimately obtain some 

fourteen warships.11 The arbitration was concerned with 

the claims made by the US for the damage done by these 

ships.  

10. In order to understand the procedure followed in the 

arbitration and the subsequent award, it is only necessary to 

briefly look at three ships, the Florida, the Alabama and 

the Shenandoah.  

The Florida 

11. Captain Bulloch arranged for the first ship, the Florida, to 

be built by a shipbuilding firm in Liverpool who were 

naval contractors to the British Navy. They were thus able 

to adapt plans for a gunboat to give it greater speed, and 

more room for larger bunkers to enable the ship to stay 

longer at sea.12 Building commenced in late June 1861 and 

the ship was given the working name of Oreto, to support 

the guise that she was an Italian ship bound for Palermo. 
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The Oreto is also the name of the river that flows through 

Palermo. 

12. The guise of being a merchant ship was necessary, because 

if it became known that she was intended as a warship, she 

could be seized by the British government.  

13. The proclamation of neutrality meant, as a matter of 

international law, that warships could not be built for 

neither the Union, nor for the Confederate States, in neutral 

England, and there could be no recruitment in England of 

seamen by either side to fight in the war. The proclamation 

of neutrality also stated the same prohibitions in English 

domestic law13 in section 7 of the Foreign Enlistment Act 

1819.14  

14. But this was a time of war, and the Union States had, 

anticipated that the Confederate States would seek to build 

warships surreptitiously in England to break the blockade. 

As a result, the new US Consul in the shipbuilding port of 

Liverpool, had engaged spies to detect any signs of 

Confederate shipbuilding activity in the port.  

15. In February 1862 the Oreto was launched and underwent 

trials. On the same day, the US Consul in Liverpool wrote 

to the new US Minister to London, Charles Adams15 who 

in turn wrote to the British Foreign Secretary, Earl Russell, 

asking that action be taken against her, as he believed that 

she was intended for use as a Confederate warship.  
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16. The US Consul in Liverpool had kept a close watch on the 

ship, but Captain Bulloch, had made sure that no arms or 

weapons of war had been placed on board whilst she was 

being built to maintain the pretence that she was merely 

intended as a merchant ship.  

17. Captain Bulloch had, however, purchased another ship and 

had arranged for it to be loaded with British made arms and 

ammunition to be delivered to the Oreto once out of the 

jurisdiction.  

18. The Oreto eventually received her arms in the Bahamas 

and was renamed the C.S.S. Florida. Over the next two 

years she attacked Union shipping and captured or 

destroyed some 38 Union merchant ships.16 

The Alabama 

19. The second English built Confederate warship was the 

Alabama.  

20. She was launched in May 1862.17 The US Consul in 

Liverpool again realized that she was intended as a 

Confederate warship and reported his fears to Charles 

Adams who again wrote to the Foreign Secretary, Earl 

Russell, and urged that she be detained.  

21. The US Consul in Liverpool and his private detective, also 

gathered affidavits from seamen who had applied to sail on 

the ship, and who had been told that they were going to 

fight for the Confederate government.18 He also obtained 
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counsel’s advice that the ship should be detained as a 

warship. He sent the evidence and the advice, to Charles 

Adams, who sent them on to Earl Russell.   

22. Eventually, the Attorney General and the Solicitor General 

both advised the British government that she should be 

detained. However, when the British Government finally 

decided to take action, she had already gone to sea. 

23. For the next two years, the Alabama hunted US merchant 

ships wherever she could find them19 even travelling as far 

afield as Singapore, and sinking a Union ship in the 

Malacca Straits.20  

24. The exploits of the Alabama and the other Confederate 

warships achieved considerable notoriety throughout the 

English speaking world. But it was the Alabama which 

caused the most damage to the US merchant fleet. In the 

two years after she was built, she captured or sank, some 

65 to 7021 US merchant ships, and took more than 2,000 

prisoners, without a single loss of life from either prisoners 

or her own crew. 

25. Charles Adams continued to correspond with Earl Russell. 

He repeatedly asked for action to be taken and insisted that 

Great Britain was responsible for the damage which the US 

was sustaining by the actions of the Alabama and the other 

Confederate warships that had been built in England and 

carried British Arms and crew.22 
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26. The claims that Great Britain had breached its obligations 

of neutrality became matters of public concern in England 

and growing anger in the US.23 It was admitted during a 

debate in the House of Commons in May 1864 that the 

havoc caused by these warships had ruined the mercantile 

commerce of the US.24 

27. Eventually, in June 1864 the Alabama, returned to Europe. 

She was badly in need of repairs and put in to the port of 

Cherbourg. There she was blockaded by the Union 

warship, the U.S.S. Kearsarge.25  

28. The ensuing battle between the Kearsarge and the 

Alabama26 off Cherbourg was immortalised in a painting 

by the French impressionist, Edouard Manet, which 

depicted the Alabama sinking stern first, the Kearsarge 

triumphant and looking on, whilst the Captain of the 

Alabama leaves the scene on an English yacht, The 

Deerhound27, bound for safety in Southampton.28  

29. Most relevantly, watching the battle between the two 

warships on that day was an American lawyer, Thomas 

Balch, then a member of the Philadelphia Bar.29 It was 

Balch, who planted the seed that resulted in the US claims 

for compensation from Great Britain, being the subject of 

an arbitration. 

30. Balch first raised his idea at a celebratory dinner later that 

month in Paris with the victorious Captain of the 
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Kearsarge, and some fellow Americans.30 Balch pursued 

his idea on his return to the United States, and later that 

year managed to get an interview with President Lincoln.  

He repeated his suggestion and President Lincoln is 

reported as saying that it was “a very amiable idea but not 

possible now … We have enough on our hands … [but] you 

should start your idea, it may make its way in time as it is a 

good one.”31 

31. The development and acceptance of his idea took several 

years. Eventually in 1869, a Convention32 was signed 

between the US and Great Britain which established a 

Commission to settle the Alabama claims but they were to 

be submitted to commissioners, and if they failed to reach 

an agreement, they were required to each choose an 

umpire, and then those two persons should choose the third 

umpire by drawing lots.  

32. When the ratification of this Convention was considered in 

the US in April 1869, Senator Charles Sumner, delivered 

an impassioned speech against ratification, ridiculing the 

suggestion that the umpire should be determined by lot, 

and criticising the Convention as there was not one word of 

regret nor was there any semblance of compensation. He 

claimed that Great Britain was liable because the 

Confederate States were able to build ships in England and 

then use them, not to break the blockade, but to destroy US 
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merchant ships without being liable as pirates. He 

estimated that the compensation due to the United States 

for the direct losses caused by the Confederate warships 

was about US$15 million.  

33. This Convention was not ratified by the US but the 

pressure for a resolution continued and in May 1871, the 

two nations signed the Treaty of Washington.   

34. The arbitration agreement for the Alabama arbitration is 

found in the first eleven articles of the Treaty.33  

 

The Terms of the Arbitration Agreement in the Treaty of 

Washington 

35. These eleven articles responded to the criticisms which had 

been made by Senator Sumner.  He had said that there had 

been no expression of regret, but in Article I of the Treaty 

it was stated that Queen Victoria “has authorised her high 

commissioners … to express in a friendly spirit, the regret 

felt by Her Majesty’s government for the escape, under 

whatever circumstances, of the Alabama and other ships 

from British ports and for the [damage done] by those 

ships”. One can almost see the hand of an able mediator in 

drafting a compromise arbitration agreement. 

36. Next, in contrast to leaving the choice of the third umpire 

to a chance of being drawn by lot, Article I provided for 

the constitution of a court of arbitration of five arbitrators 
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to decide the dispute. An arbitral tribunal must have an odd 

number to ensure any decision will be unanimous or be 

reached by a majority. The Treaty in Article III recognised 

this and recorded the parties’ agreement that all questions 

should be decided by a majority of all the Arbitrators. 

37. The parties agreed that, one arbitrator was to be appointed 

by the President of the United States, and one by Queen 

Victoria. They agreed to request the King of Italy to 

appoint the third arbitrator, the President of the Swiss 

Confederation to appoint the fourth arbitrator and the 

Emperor of Brazil to appoint the fifth arbitrator. 

38. There were no institutional arbitration rules, or procedural 

laws that applied to the Alabama arbitration. Accordingly, 

the parties addressed what was to happen in the case of 

death, absence or incapacity or in the event of the 

arbitrator’s declining or ceasing to act. The parties agreed 

that the person that had appointed the original arbitrator, 

could name another person to act as arbitrator, in the place 

of the arbitrator originally named.   

39. The Treaty also provided that if any of the persons with 

power to appoint an arbitrator failed to make such an 

appointment, then the King of Sweden and Norway, would 

be asked to make the appointment, or appointments.  

40. The procedure to be followed by the Tribunal commenced 

with a requirement to meet in Geneva, Switzerland at the 
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earliest convenient day after the arbitrators had been 

named. This, in essence, was a forerunner of a requirement 

that the Tribunal hold a preliminary conference to establish 

its jurisdiction and to set out a procedural timetable.  

41. Article III of the arbitration agreement then set out a three 

stage procedure.  

42. First the parties were required to deliver their written or 

printed case to each of the Arbitrators as soon as possible 

after the constitution of the Tribunal but within a period not 

exceeding 6 months from the date of the exchange of the 

ratifications of the Treaty.  

43. Second, the parties were required to serve their evidence in 

reply within four months after the delivery of their written 

or printed case. If needed, the Tribunal was given power to 

extend the time within which evidence in reply was to be 

delivered.  

44. Third, within two months of exchanging their cases in 

reply, each party was required to deliver their written 

argument to the Tribunal.  

45. Interestingly, each party was expressly given the right to 

call on the other party, through the Tribunal, to produce 

documents that the other party may have specified or 

alluded to in the material that it had presented (Article IV). 

This may be the origin of the now commonplace, but often 

contentious, practice of a party making a request to 
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produce documents, which is seen in Article 3 of the IBA’s 

Rules on the Taking of Evidence in International 

Commercial Arbitration. 

46. Article VI of the Treaty was of a different character, it was 

not an agreement on procedure, but was an agreement on 

the three rules that the Tribunal should apply to determine 

the merits of the case.   

47. It was in effect, a choice of the substantive rules of law to 

be applied by the Tribunal. This agreement was subject to a 

caveat by the British government, also couched in language 

reflecting more of the able mediator’s handiwork that it 

“cannot assent to the [three] rules as a statement of 

principles of international law which were in force at the 

time when the claims … arose, but …in order to evince its 

desire of strengthening the friendly relations between the 

two countries …,[it] agrees that, in deciding the questions 

… the Arbitrators should assume that [it] had undertaken 

to act upon the principles set forth in these rules.”  

48. Briefly stated, the three rules were;  

One, a neutral government is bound to use due diligence to 

prevent the fitting out, or arming within its jurisdiction of 

any ship which it has reasonable ground to believe, is 

intended to cruise, or to carry on war, against the power 

with which it is at peace, and to prevent the departure of 

any such ship from its waters.  



 
 

14 

Two, a neutral state is bound not to allow either belligerent 

to make use of its ports, as the base of naval operations 

against the other, or for the enhancement of military 

supplies or arms, or for the recruitment of men. 

Three, a neutral state is bound to exercise due diligence in 

its own ports so as to prevent any violation of the first and 

second rules. 

49. This freedom to choose the rules, rather than the law, to be 

applied to resolve the substantive dispute between the 

parties in international arbitration, is now expressly 

conferred by Article 28 of  the UNCITRAL Model Law on 

International Commercial Arbitration.   

50.  Next, Article VII reflects a contemporary demand that 

awards be delivered promptly in that it required that the 

decision of the Tribunal to be given, if possible, within 

three months from the close of the argument on both sides. 

The award was required to be in writing, dated, and signed 

by the Arbitrators who may assented to it.   

51. The arbitration agreement provided that in the event that 

the Tribunal found that Great Britain was liable for a 

breach of the duties set out in the three rules, the Tribunal 

had two options open to it. 

52. The Tribunal could proceed to award a single lump sum for 

all damages, in which case the sum awarded was to be paid 

within twelve months after the date of the award (Article 
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VII). Alternatively, the Tribunal was authorised to refer the 

assessment of damages to a Board of Assessors for 

determination.  

53. Finally in Article XI, the parties agreed that the result of 

the arbitration would be accepted as full and final 

settlement of all claims and that every such claim within 

the scope of the arbitration agreement, whether the same 

may, or may not have, been presented, shall be considered 

as finally settled and henceforth inadmissible. 

The appointment of the Tribunal 

54. In due course, the US appointed as its arbitrator, the same 

Charles Adams, who as noted above, had been actively 

involved as the US Minister to London in attempts to stop 

the Florida, the Alabama and other Confederate warships 

from being built in British shipyards, or from being 

allowed to leave British waters.  This idea of appointing 

such a partisan arbitrator is now an alien concept in 

international arbitration. 

55. This is not an alien concept in domestic arbitration in the 

US. An application to set aside a domestic award filed in 

2014 in the US District Court for the Second Circuit in 

New York annexed the award. In the award, which had 

been written by the presiding arbitrator, he stated that the 

arbitration agreement provided “for arbitration by a 

tripartite panel composed of an impartial arbitrator and 
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two party arbitrators, one appointed by [the Claimant] and 

one appointed by [the Respondent]. [The Claimant] had 

appointed its general counsel, to serve as its party-

arbitrator, and [the Respondent] had appointed its Chief 

Operating Officer, to serve as its party-arbitrator. Under 

the parties’ longstanding past practice party-arbitrators 

serve as advocates for the positions asserted in the 

arbitration by the parties they represent and may testify as 

witnesses if called by either party.”34 

56. The British government appointed, Sir Alexander 

Cockburn, the then Lord Chief Justice of England. 

Coincidentally, the original commission with Queen 

Victoria’s signature, and her seal, by which she appointed 

Cockburn as the British Arbitrator, is sitting on permanent 

display in Darling Harbour at the Australian Maritime 

Museum, only a few blocks away from here!  

57. The King of Italy appointed a distinguished judge and a 

senator of the Kingdom of Italy, the President of the Swiss 

Confederation appointed a former President, who had 

served three terms as President of Switzerland, and the 

Emperor of Brazil appointed his Minister and Envoy for 

Brazil at Paris. 

The Arbitration Procedure  

58. The Tribunal held its first meeting in Geneva in December 

1871 and the Tribunal decided that the Italian appointee, 
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should preside over the Tribunal, as he was the arbitrator 

named by the first power mentioned in the Washington 

Treaty after Great Britain and the United States.35 

59. The Tribunal confirmed that it had been validly 

constituted, and each party then presented their written 

case.36  

60. By way of a comparison with current arbitration practice, 

at this very first meeting of the Tribunal, both parties gave 

a written presentation of their respective cases which could 

be said to serve the same purpose as a procedural measure, 

recently adopted in present day international arbitration, 

known as the “Kaplan Opening”, named after one of the 

fathers of international arbitration in Asia, Neil Kaplan QC.  

61. Neil Kaplan QC, has adopted a “Kaplan Opening.”37 In an 

attempt to focus the Tribunal’s minds and energies on what 

are the real issues at the earliest opportunity, Neil Kaplan 

has a practice of calling the parties together and requiring 

each to open their case at a very early stage of the process, 

long before the hearing so that the Tribunal is better 

equipped to case manage the process and to confine 

matters to the real issues in dispute. And ultimately, to be 

in a better position to determine the substantive dispute. 

This is arguably what happened in the Alabama 

Arbitration. 



 
 

18 

62. Neil Kaplan QC developed this practice in confidential 

arbitrations, but procedural matters such as this, are 

regularly addressed and refined by the arbitration 

community at conferences and in journal articles. The 

resulting ripple effect has seen the adoption of this so-

called “new” procedure in other arbitrations.38  

63. Returning to that first meeting on the Tribunal in Geneva in 

December 1871, the US presented its written case which 

included a claim for US$15m for the direct losses for the 

destruction of ships and their cargoes. The US also added 

claims for indirect losses for the national expenditure in 

pursuit of those cruisers, the loss in the transfer of the 

American commercial marine to the British flag, the 

enhanced payments of insurance, and a claim for the cost 

of the prolongation of the war.  

64. Almost immediately, a public dispute arose about the scope 

of the arbitration agreement. Did the arbitrators have 

jurisdiction to rule over the indirect claims? In February 

1872, Queen Victoria entered the fray. She said in her 

speech to the British Parliament that: “The arbitrators 

appointed pursuant to the Treaty of Washington, for the 

purpose of amicably settling … the Alabama Claims, have 

held their first meeting at Geneva. Cases have been laid 

before the arbitrators on behalf of each party to the Treaty. 

In the case submitted on behalf of the United States, large 
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claims have been included which are understood on my 

part not to be within the province of the arbitrators.”  

65. Next, the Secretary of the Tribunal met with the parties in 

April, when evidence and submissions in reply were 

exchanged and served on the Tribunal in Geneva. In its 

case in reply, the British government expressly reserved its 

position on the indirect claims.39  

66. The Tribunal then met with the parties in Geneva on 

Saturday 15 June 1872, when the United States, as 

Claimant, presented its written case. The Agent for the 

British Government instead of presenting its written case, 

then asked for an adjournment for eight months to allow 

the two parties to consider and negotiate a new convention 

to resolve the claims.   

67. The application was unsuccessful but the hearing was stood 

over until the following Monday, and then again to 

Tuesday, to allow what has been described as intense 

negotiation40 to take place. This appears to be the first 

example of a combined arbitration and mediation 

procedure, in that these discussions involved not only the 

representatives of both parties and their counsel, but the 

presiding arbitrator, and the two party appointed 

arbitrators, the US appointee, Adams, and the British 

appointee, Cockburn.41  
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68. On the Tribunal resuming on the Wednesday, the presiding 

arbitrator, with the agreement of both sides, read a short 

statement referring to the application for an adjournment, 

and the disagreement over whether the Tribunal was 

competent to rule on the indirect claims. The Tribunal, in 

language and circumstances suggesting that there had been 

a compromise reached without formal instructions, said: 

  “That being so, the Arbitrators think it right to state 

that, after the most careful perusal of all that has been 

urged on the part of the government of the United States in 

respect of these claims, they have arrived … at the 

conclusion that these claims do not constitute, upon the 

principles of international law applicable to such cases, 

good foundation for an award of compensation or … 

damages between nations, and should … be wholly 

excluded from the consideration of the Tribunal in making 

its award, …”  

69. The matter was then stood over to the following Tuesday, 

when the American representative informed the Tribunal 

that in view of Tribunal’s declaration, he was authorised to 

say that, the US would not press the indirect claims any 

further.  

70. After a further adjournment to the Thursday, the British 

representative informed the Tribunal that as a result of the 

Tribunal’s decision on the indirect claims, he had been 
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instructed to seek leave to withdraw his application for an 

eight month adjournment. This request was granted by the 

Tribunal and he then presented the case for the British 

government.  

71. The substantive hearing commenced in mid July 1872 and 

was finished by early September the same year. Shortly 

afterwards the Tribunal announced that the award would be 

signed and presented to the parties on 14 September 1872.  

The Award 

72. The Award is a fascinating document in that it follows 

precisely the same template as adopted in most current 

international arbitration awards. 

73. It begins with recitals of the parties and their arbitration 

agreement, then the appointment of the arbitrators, the 

constitution of the Tribunal, followed by the procedural 

history, then the hearing and it finally turns to the merits of 

the dispute, by analysing each of the three rules to be 

applied by the Tribunal to decide the merits. 

74. The Tribunal in the award then considered the facts 

relating to each Confederate warship and considered 

whether, in relation to each ship, there had been a breach of 

any of the three rules. The award finally dealt with the 

quantum awarded. 

75. The first ship examined was the Alabama, and four of the 

five arbitrators found that by failing to detain her during 
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construction, and thereafter by freely admitting her to 

British ports, Great Britain had breached the first and third 

rules. The fifth arbitrator, Cockburn, was noted in the 

award as agreeing for separate reasons with this decision. 

This part of the decision was unanimous. 

76. Next the Tribunal examined the Florida and found, with 

Cockburn again dissenting, that the British government had 

failed to fulfil its duties under all three rules.  

77. Then the Tribunal examined the Shenandoah, and 

unanimously found that Great Britain had not committed 

breach of the three rules or any principle of international 

law before she entered the port of Melbourne in January 

1865 but went on to conclude (with both Cockburn and the 

arbitrator appointed by Brazil, dissenting), that the British 

government was responsible for all acts committed by the 

Shenandoah after her departure from Melbourne in 

February 1865. 

78. By way of background to this finding, the Shenandoah, had 

entered Port Phillip in late January 1865 and the officers 

and the crew, were welcomed as conquering heroes.42 

79. When opened for visitors two days after its arrival, the Age 

reported that extra trains were put on to transport the 7024 

members of Melbourne society who were booked to travel 

down to Williamstown to see the Shenandoah. The Age 

reported43 that they were welcomed as honorary members 
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at a dinner at the Melbourne Club, attended by politicians, 

public servants, judges and senior police. During her 

extended stay, the ship’s officers were welcomed at a civic 

reception in Ballarat and a ball was held in their honour in 

Craig’s Royal Hotel, Ballarat. Why Ballarat? It may be 

speculated that there were shared values with the 

Confederate cause. Ballarat had become Victoria’s second 

city because of the goldrush, with its influx of some 2,900 

American migrants, and the memories of Eureka Stockade 

in 1854. 

80. The Age was infuriated by the warmth of the welcome and 

reported on Friday 27 January 1865; 

“We cannot regard the Shenandoah as other than a 

marauding craft, and her officers and crew than as a gang 

of respectable pirates. (She) is built for running away from 

anything more powerful than herself and for overtaking 

heavily laden and peacefully voyaging ships of the 

American Republic. Her vocation is not to fight, but to 

plunder; not to shed the blood of her crew in their 

country’s defence, but to fill their pockets with prize 

money.” 

81. Significantly, the Governor of Victoria, Sir Charles 

Darling, as the representative of Great Britain, ignored a 

request by the US Consul in Melbourne, to detain the ship 
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and instead allowed her to be repaired, re-coaled and 

leave.44  

82. Most significant of all, having regard to the prohibition on 

the recruitment of crew in the second rule, it was admitted 

that some 42 extra crewmen had been recruited the night 

before the Shenandoah left Melbourne, and continued on 

her way destroying a further 30 Union ships.45  

83. The Tribunal’s reasons included the statement that Great 

Britain was liable “from all the facts connected with the 

stay … at Melbourne and especially with the augmentation 

which the British government itself admits … by the 

enlistment of men within that port, …[and the] negligence 

on the part of the authorities.”  

84. The award then succinctly dealt with each of the remaining 

ships and claims, which were all dismissed.46  

85. The Tribunal also found that it was just and reasonable to 

allow interest at a reasonable rate and that it was preferable 

to award a sum in gross rather than referring it to assessors.  

86. In the result, by a majority of four to one, the Tribunal 

opted to award a gross sum and awarded the US the sum of 

US$15,500,000 in gold as the indemnity to be paid in 

satisfaction of all claims referred to the Tribunal.47  

87. After the award had been read in Geneva, the dissenting 

British appointee, Cockburn, snatched up his hat and left 

without saying a word. He declined to sign the award even 
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though he had joined in the decision in relation to the 

Alabama. History has not treated him kindly.48 

88. The award, including its careful, concise and clear reasons, 

runs for less than seven pages, whilst Cockburn, later 

published a dissent which ran to almost 300 pages.  

89. His later dissent appears to have been considered by some 

commentators as justifiable in its public law context49 but 

in contrast, in the context of a private arbitration, absent 

express authority from the parties, there can be no such 

thing as a dissenting award.50 An arbitrator’s mandate 

given by the parties is to deliver an enforceable award and 

give reasons for the award, not for any dissent. An 

arbitrator is not given a mandate to issue dissenting reasons 

either in a public document, or in a private document 

restricted to the parties, which has no future purpose, or 

utility, other than to possibly undermine confidence in the 

majority award.  

90. Fortunately, such a delayed attack on a modern 

international arbitration award is less likely in view of 

Article 32 of the Model Law which provides that, the 

arbitration proceedings are terminated by the final award 

and the mandate of the arbitral tribunal terminates with the 

termination of the arbitral proceedings.  

In Conclusion 
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91. The Alabama Arbitration took place at a time when the 

means of travel and communication were far different from 

today. To gather the parties, their representatives and the 

Tribunal members and their staff in Geneva without the 

benefit of air travel would have been a major exercise. 

Photocopying, faxing and emailing were non existent. It is 

therefore remarkable that despite the voluminous 

documents presented,51 a carefully reasoned award was 

announced some seven days after the hearing concluded. 

And the whole process took little over nine months from 

the first meeting of the Tribunal.  

92. Considering all the circumstances, this was a very efficient 

Tribunal, which worked well with only the eleven articles 

of the Treaty of Washington to guide them. The lessons to 

be learnt from the arbitration procedure and the award are 

as relevant today, as they were when the award was handed 

down on 14 September 1872, that is almost 144 years ago 

to today.   

…………………… 
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